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Assam Schedule VII : Form No. 132 

 
HIGH COURT FORM NO.(J) 2. 

HEADING OF JUDGMENT IN ORIGINAL SUIT / CASE 
 

IN THE COURT OF THE CIVIL JUDGE 

TEZPUR, SONITPUR 

 

Present: Smti Munmun B.Sarma 

Civil Judge 

Tezpur, Sonitpur 

 

16th February, 2017 

 

TITLE SUIT NO. 2/2014 

Sri Biren Borah 

Son of Late Nandeswar Borah 

Ketekibari, Mouza - Bhairabpad 

PO & PS- Tezpur, Sonitpur, Assam                ----- Plaintiff                 

              -Vs.- 

Sri Dugdha Saikia 

Son of Late Nabin Saikia 

Ketekibari, Mouza - Bhairabpad 

PO & PS- Tezpur, Sonitpur, Assam                --- Defendant                 

 

This suit for specific performance of contract compelling the defendant to sell the 

landed property of the schedule, delivery of vacant and khas possession, 

compensation/damages and for permanent injunction with alternative relief/s. 

 

Counsel for Plaintiff :  

Counsel for Defendant  :  
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JUDGMENT 

1) This is suit for specific performance of contract compelling the defendant to 

sell the schedule property to the plaintiff & for delivery of vacant and khas possession, 

and also for compensation/damages and for permanent injunction with alternative 

relief/s. 

 

Plaintiff’s Case: 

2) The plaintiff’s case is that the plaintiff & defendant had a friendly relation & 

the defendant has a landed property in his name measuring 1 Bigha 3 Kathas 2 Lessas 

under Dag No.307 covered by PP No.126 of village Mazagaon, Mouza Bhairabpad, 

District Sonitpur, Assam. During the last part of May’2011 the defendant offered to sell 

the schedule land to the plaintiff as he was in need of money & the plaintiff contacted 

the defendant & agreed to purchase the suit land as he also was looking for a plot of 

land to purchase. The defendant fixed the sale consideration at Rs.9,72,000/- (Rupees 

Nine Lakhs Seventy Two Thousand Only) for the suit-land & requested for advance 

money in respect of the proposed Sale Agreement. The plaintiff advised the defendant 

to prepare a Deed of Agreement for sale of land & on 08-06-2011 the defendant 

executed the Agreement of Sale in favour of the plaintiff. The plaintiff paid Rs.36,000/- 

(Rupees Thirty Six Thousand Only) out of total consideration amount to the defendant 

in  presence of witness Sri Anup Borah. After receiving the advance amount the 

defendant signed the Agreement for Sale in presence of the plaintiff & witness Sri 

Anup Borah. This witness also signed in presence of the plaintiff and the defendant. 

Remaining amount of Rs.9,36,000/- (Rupees Nine Lakhs Thirty Six Thousand Only) 

was to be paid at the time of registration of the original sale deed. The defendant 

verbally promised that he would obtain the necessary permission from the concerned 

authorities and thereafter execute the register Sale Deed in favour of the plaintiff as 

soon as permissions are obtained.  



Page 3 of 7  

3) After execution of the Agreement, the plaintiff met the defendant on several 

occasions and requested the defendant to execute the registered Sale Deed in his 

favour after obtaining permissions & offered him to pay the balance sale consideration 

amount. However, the defendant failed to do so citing one or other reason & sought 

further time. On 05-02-2014 the plaintiff enquired & for the first time came to know 

that defendant has done nothing to obtain permission in favour of the plaintiff from 

the concerned authorities & instead showed his inability to execute the registered sale 

deed in faovur of the plaintiff. On 07-02-2014 the defendant told plaintiff that he no 

longer wants to sell the schedule land to the plaintiff and has entered into similar 

agreement with some other person/s and have also applied for permission.  

 

4) The plaintiff further pleaded in the plaint that upon concluded agreement 

for sale dated 08-06-2011 the defendant is bound to sell the schedule land to the 

plaintiff by accepting the balance sale consideration of Rs.9,36,000/- only which the 

plaintiff is always ready to pay to the defendant. The defendant has utterly failed to 

perform his part of contract for sale of the suit-land by violating terms and conditions 

of the agreement for sale. Due to the said illegal act of the plaintiff has already 

suffered heavy losses as the said land was to be purchased by him for some specific 

purposes on the other hand, the defendant was wrongly grained. Hence, suit was filed 

with the following prayer:  

(i) Decree for specific performance of contract for sale of suit-land to the 

plaintiff directing the defendant to execute registered Sale Deed by accepting the 

balance sale consideration of Rs.9,36,000/- (Rupees Nine Lakhs Thirty Six 

Thousand Only) & to have the Sale Deed registered as per law at the cost of the 

plaintiff;  
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(ii) In case the defendants neglect, refuse or fail to obey the decree the Hon’ble 

Court may be pleased to have the sale deed executed and registered according to 

provisions of Order XXI Rule 34 of the CPC;  

(iii) For if the Court decides that specific performance of contract is not possible 

for any unavoidable circumstances, than the decree of compensating and damages 

minimum to the extent of Rs. Rs.19,00,000/- (Rupees Nineteen Lakhs Only) in 

addition to the compensation u/s 73 Indian Contract Act be awarded to the 

plaintiff against the defendant;  

(iv) For permanent and perpetual injunction restraining and prohibiting the 

defendants, his men, etc. from selling and transferring the suit properties to any 

other person/s;  

(v) For cost of the suit; and  

(vi) For any other relief/s as the Court may deems fit and proper.   

Alternative relief:  

 For refund of advance amount with interest and compensation/ damages as 

may be ascertained by the Hon’ble Court. 

 

Defendant’s Case: 

5) The defendant has contested & stated that there is no cause of action & that 

the statements made in the plaint are false, vague & indefinite. It was alleged that the 

defendant never entered into any agreement for sale of the suit land with the plaintiff 

on 08-06-2011. The plaintiff who is a land broker by profession with malicious 

intention to harass this defendant have filed this suit taking advantage of having 

getting a signature of this defendant on a stamp paper wherein no mentioned of 

schedule of any land was mentioned, knowing it fully well that the suit land is not 

belonging to this defendant and he is not the owner/possessor or the suit land and not 

having right to sell the said land to the defendant or any other person, and as such, 
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suit is not maintainable. The suit land is a part of PP No.126 (old), which consists of 

several dags & originally owned by and belonged to Dinanath Saikia. After his death 

the said land was amicably partitioned amongst his heirs & land covered under Dag 

No.307 fell in the share of (L) Bhabaneswar Saikia, and after him, his sons (1) Sri 

Prasanna Saikia and (2) Ranjit Saikia. Prasanna Saikia & Ranjit Saikia is necessary 

parties to this suit and non-joinder of them is fatal to the suit. The total land i.e. 1 

Bigha 3 Kathas 2 Lessas of land of Dag No.307 is thus owned by, belongs to and in 

possession of heirs of Late Bhubaneswar Saikia along with other dags & the defendant 

had/has no right to sell land of the said dag No.307.  

 

6) The true fact is that defendant being in need of some money approached the 

plaintiff to lend him a sum of Rs.40,000/- (Rupees Forty Thousand only) and told the 

plaintiff that the defendant is desiring to sell his 1 katha of land covered under dag 

No.77 of PP No.126, and requested the plaintiff to arrange a buyer for the said land. 

The plaintiff then assured the defendant to make arrangement of sale of said land of 1 

katha covered under Dag No.77 searching for a buyer for the same and advanced the 

plaintiff a sum of Rs.36,000/- (Rupees Thirty Six Thousand only) with a request to the 

defendant to execute a writing in respect of loan. The plaintiff also told the defendant 

that if he fails to contact with the buyer for purchase the said 1katha of land, then he 

will purchase the same at reasonable price. Accordingly, the defendant came with the 

plaintiff on the next day i.e. on 08-06-2011 and the plaintiff got a document written by 

some petition-writer in SDC Office name Kalita & asked the defendant to put his 

signature thereon. At the time of putting signature on the same stamp paper there 

was only 9 lines written & after that the writer gave date. No schedule of land was 

written on the said paper. Except the plaintiff and defendant nobody also was present 

at that time & witness Arup Bora is not known to this defendant. It was also alleged 

that perusal of the document will reveal that the schedule was written not by the 
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writer but someone else afterwards & the signature of witness also was taken later on. 

It was claimed by the defendant that the plaintiff committed fraud for getting wrongful 

gain. No agreement for sale was entered into by the defendant with the plaintiff to sell 

the suit land at Rs.9,72,000/- or obtain permission for sale and the defendant had / 

has no right to sell the said land belonging to heirs of Late Bhubaneswar Saikia. 

Hence, prayed to dismiss the suit & awarding compensatory cost of Rs.3,000/- 

(Rupees Three Thousand) against the plaintiff.  

 

7) Upon perusal of the pleadings of both parties and hearing learned advocates of 

both sides, the following ISSUES were settled:  

(a) Whether there is a cause of action? 

(b) Whether the defendant entered into an agreement with the plaintiff to sell 

the suit-land for a sale consideration at Rs.9,72,000/-? 

(c) Whether the defendant had right to enter into an agreement for sale of the 

suit-land? 

(d) Whether the plaintiff paid an advance consideration of Rs. Rs.36,000/- to 

the defendant? 

(e) Whether the defendant was entrusted to obtain necessary permissions to 

execute the sale deed? 

(f) Whether the plaintiff was always ready to perform his part of the contract? 

(g) Whether the defendant failed or refused to perform his part of the contract? 

(h) Whether the plaintiff is entitled to the decree as prayed for? 

(i) Whether the parties are entitled to any other relief/s? 

 

8) Despite ample opportunity the plaintiff failed to submit plaintiff’s evidence-in-

affidavit & therefore the suit proceeded under Order 17 Rule 3 CPC & argument was 

heard on behalf of both the sides. 
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DISCUSSION, DECISION AND REASONS THEREOF:- 

9) I have considered the arguments made by both sides and also perused the 

pleadings & materials available on the case record. Considering the fact that plaintiff 

failed to adduce any evidence, all the issues are discussed together in the following 

paragraphs in totality. 

 

10) As could be understood from the pleading of the plaintiff, the sale agreement 

was executed by a written agreement dated 08-06-2012 in presence of witness Anup 

Borah & an advance consideration of Rs.36000/- was paid to the defendant. However, 

the defendant denied the same and claimed that he was need of money & took a loan 

of Rs.36000/- from the plaintiff, however, the said was not in lieu of sale of any land. 

Defendant further claimed that at the time of putting signature on the stamp paper 

there was only 9 lines written & after that the writer gave date. No schedule of land 

was written on the said paper. Except the plaintiff and defendant nobody also was 

present at that time & witness Arup Bora is not known to this defendant. Thus, it is 

clear that the burden was on the plaintiff to adduce both oral & documentary evidence 

to support his claim, which, he failed to do despite ample opportunity. Thus, I am 

bound to hold that plaintiff failed to prove his claim with supporting evidence. 

 

ORDER 

Suit dismissed without cost. Prepare the decree accordingly. 

  

             Given under my hand & seal of the Court on the 16th of February’2017. 

 

 

 

(Munmun B.Sarma) 

Civil Judge 

              Tezpur, Sonitpur 


